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           Our office has received numerous calls from our real estate investors and real estate brokers 

and agents inquiring as to numerous issues involving the impact on real estate contracts due to 

Hurricane Ian.  

 

 As it relates to the contract effects of Hurricane Ian on contracts, I would like to break this 

down in a simple format and indicate the overall obligations occurring under the FARBAR 

Contract (the most widely used contract in Florida), which is drafted and approved by the Florida 

Association of Realtors and the Florida Bar Association.   I will give several examples addressing: 

  

a. Contracts that were pending but could not close due to Hurricane Ian.  

b. Contracts that were pending and were to close during Hurricane Ian.  

c. Contracts that may be entered into after Hurricane Ian, and the implications and effects on 

the Seller’s Disclosure, insurance requirements, and other issues pertinent to the contract. 

 

 

1. Fully executed Contract for Sale and Purchase which was entered into prior to 

Hurricane Ian for which the closing has not yet occurred based upon the threat of 

the pending storm. 

 

There were a number of contracts that were entered into and which were scheduled to close prior 

to Hurricane Ian, but which could not close due to the fact of the pending storm and the inability 

of many lenders to allow for insurance to be bound over in the face of a storm.  

 

The key points to consider by the Seller or Buyer is as follows: 

 

a. The contract was unable to close based upon Hurricane Ian identified as an act 

of God and which event falls under the Force Majeure provisions of Standard 

G of the contract.   Force Majeure indicates that: “Buyer or Seller shall not be 

required to exercise or perform any right or obligation under this Contract or 

be liable to each other for damages so long as performance or non-

performance of the right or obligation, or the availability of services, 
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insurance, or required approvals essential to Closing, is disrupted, delayed, 

caused or prevented by a Force Majeure event. “Force Majeure” means:  

hurricanes, floods, extreme weather, earthquakes, fires, or other acts of  

God . . . ”.   

 

Clearly, Hurricane Ian falls within that category of both being (a) a hurricane, 

(b) generating floods, and (c) causing extreme weather.    In such event, the 

contract specifically indicates the procedure, which is to identify that the 

Closing Date “will be extended a reasonable time up to 7 days after the Force 

Majeure event no longer prevents performance under this Contract;  

provided, however, if such Force Majeure event continues to prevent 

performance under this Contract more than 30 days beyond Closing Date, 

then either party may terminate this Contract by delivering written notice to 

the other and the Deposit shall be refunded to Buyer, thereby releasing Buyer 

and Seller from all further obligations under this Contract.”    

 

       

This clause is pertinent and important to be considered by Seller and Buyer as to (a) the availability 

and insurability of property after the hurricane, and (b) the willingness of a mortgage lender to 

lend on the property without performing a full inspection and without perhaps preparing a new 

appraisal on the property, depending upon the amount of the damage.  

 

Directly before the storm and after Hurricane Ian, all insurers in Florida placed a moratorium on 

issuing policies, subject to review of the properties.  Please check with your individual insurance 

company since each company has differing inspection criteria.  

 

It could be noted that thirty (30) days has run since the storm and, thus, many people may be 

experiencing terminations of the contract, despite insurance, utilities or other essentials being re-

established.  

 

 

2. Buyer’s Final Inspection: 

 

All FARBAR Contracts, unless modified, contain Paragraph 11 (“Property Maintenance”), which 

indicates: 

 

“11.   PROPERTY MAINTENANCE:   Except for ordinary wear and tear and Casualty 

Loss, Seller shall maintain the Property, including, but not limited to, lawn, shrubbery, and 

pool, in the condition existing as of Effective Date (“AS IS” Maintenance Requirement”).   

See Paragraph 9(a) for escrow procedures, if applicable.” 

 

 

This provision should be read in conjunction with the Buyer’s right for a final walk-through 

inspection of the property on the day prior to closing (see Paragraph 12(b) – Walk-Through 

Inspection/Re-Inspection).   

 

This is critically important since the Seller has a duty, even under an “As Is” contract, to meet its 

requirements under Paragraph 11 under the Property Maintenance obligations.    
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Sellers and Buyers should note that “Property”, as set forth in Paragraph 11, includes not only the 

real property and structure, but also “lawn, shrubbery, and pool” and, as indicated, needs to be in 

the condition as of the Effective Date of the Contract.   There is no dispute that landscaping on 

many properties was destroyed.  

 

There should be a determination of what the condition of the Property was when the contract was 

signed and then on the re-inspection condition of the Property after Hurricane Ian.  The inspection 

should also consider that not only the home, but also the improvements around the home, need to 

be in the same condition.  

   

If the property inspection reflects that the property is not in the condition that it was as of the 

Effective Date, then that triggers Paragraph 9(a) of the FARBAR AS IS Contract, which 

indicates in pertinent part: 

 

“9(a) . . . If, prior to Closing, Seller is unable to meet the AS IS Maintenance Requirement 

as required by Paragraph 11, a sum equal to 125% of estimated costs to meet the AS IS 

Maintenance Requirement shall be escrowed at Closing.  If actual costs to meet the AS IS 

Maintenance Requirement exceed escrowed amount, Seller shall pay such actual costs.  

Any unused portion of escrowed amount(s) shall be returned to Seller.”   

 

This requires (a) a prompt inspection, (b) an identification of issues which might trigger the AS IS 

Maintenance Requirement, and (c) an identification and estimation of the amount of repairs 

needed.    These could be easily identifiable or may be significant based upon the amount of loss 

which has occurred.  

 

The issue is, however, the determination of the 125% of the estimated costs as the contract is silent 

as to the party to whom should obtain the estimates.  

       

3. Casualty Loss as Additional Triggering of Events: 

 

Keep in mind that the AS IS Maintenance Requirement has to likewise be construed in 

accordance with the Casualty Loss provisions of the contract, which are set forth in Standard M 

(“Risk of Loss”).   Standard M indicates as follows: 

  

“M. RISK OF LOSS:  If, after Effective Date, but before Closing, Property is damaged by 

fire or other casualty (“Casualty Loss”) and cost of restoration (which shall include cost 

of pruning or removing damaged trees) does not exceed 1.5% of Purchase Price, cost of 

restoration shall be an obligation of Seller and Closing shall proceed pursuant to terms of 

this Contract.  If restoration is not completed as of Closing, a sum equal to 125% of 

estimated cost to complete restoration (not to exceed 1.5% of Purchase Price) will be 

escrowed at Closing.  If actual cost of restoration exceeds escrowed amount, Seller shall 

pay such actual costs (but, not in excess of 1.5% of Purchase Price).  Any unused portion 

of escrowed amount shall be returned to Seller.  If cost of restoration exceeds 1.5% of 

Purchase Price, Buyer shall elect to either take Property “as is" together with the 1.5% or 
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receive a refund of the Deposit thereby releasing Buyer and Seller from all further 

obligations under this Contract.   Seller’s sole obligation with respect to tree damage by 

casualty or other natural occurrence shall be cost of pruning or removal.” 

 

 

 

 

The key factor here is whether the Casualty Loss exceeds 1.5%.   If it is 1.5% or less, then in such 

event the Seller has the obligation to close and escrow those sums for repair at Closing.    The key 

importance is the provision that “If actual costs of restoration exceeds escrowed amount, Seller 

shall pay such actual costs (but, not in excess of 1.5% of Purchase Price).” 

 

The Risk of Loss provision also indicates as follows: 

 

“If cost of restoration exceeds 1.5% of Purchase Price, Buyer shall elect to either take 

Property “as is” together with the 1.5% or receive a refund of the Deposit thereby 

releasing Buyer and Seller from all further obligations under this Contract.” 

 

Therefore, there are numerous rights, duties and obligations to be undertaken between Seller and 

Buyer as a result of Hurricane Ian under the Contract and, as stated above, the Contract is silent as 

to the party to whom is responsible to get the estimates and what happens if there is a dispute as 

to the amount.  

 

A companion article that has been written by The Law Office of Jursinski & Murphy, PLLC  titled 

“The Florida Bar Board Certified Construction and Real Property Attorney’s Tips to Address 

Property Damage Issues Arising from Hurricane Ian” identifies, with specificity, the various 

obligations of a property owner as it relates to their duties, not only under the FARBAR Contract, 

but also their rights, duties and obligations under their own insurance policy to promptly notify 

their insurance carrier and evaluate the damage claim on their property.   This is as important for 

a Seller even if the Seller does not have a current contract for sale and purchase pending.  It is 

critical if a Seller has a pending contract on the property which has not closed based upon the 

triggering event of a Casualty Loss and the impact and effect upon the Seller.  

 

Sellers and Buyers should seek their own independent legal advice on this topic from a qualified 

real estate attorney since the implications are significant as it relates to the contract and also as it 

relates to future repairs and insurance claims and deductibles (see further below).  

 

It is strongly recommended to our real estate professionals that they do not provide legal advice to 

Buyers or Sellers on their contractual rights, duties and obligations as it relates to insurance claims 

and casualty loss issues affecting their contractual rights.  We also do not recommend real estate 

agents or brokers drafting amendments impacting and effecting contractual rights as to insurance, 

damage claims, and/or repairs, since that exposes the real estate brokers and agents to liability 

inasmuch as that is far outside their duties, obligations and authority as a real estate broker or 

agent.        
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4. Contracts entered into before Hurricane Ian but are not closing until after 

Hurricane Ian: 

 

The same format and procedure would apply in this situation as it relates to contracts which were 

entered into but did not yet close due to Hurricane Ian.  

 

The principals and formats should, likewise, be followed as set forth above.  

 

 

5. Issues Relating to Offering Property for Sale after Hurricane Ian: 

 

If a Seller wants to offer its property for sale, the issues of Johnson v. Davis and the contractual 

provisions set forth in Paragraph 10(j) of the FARBAR Contract come directly into play.  

Paragraph 10(j) indicates as follows: 

 

“10(j)  SELLER DISCLOSURE:   Seller knows of no facts materially affecting the value 

of the Real Property which are not readily observable and which have not been disclosed 

to Buyer.   Except as provided for in the preceding sentence, Seller extends and intends no 

warranty and makes no representation of any type, either express or implied, as to the 

physical condition or history of the Property.  Except as otherwise disclosed in writing 

Seller has received no written or verbal notice from any governmental entity or agency as 

to a currently uncorrected building, environmental or safety code violation.” 

 

 

Even if that had not been in the FARBAR Contract, it is a duty imposed upon Sellers in Florida 

starting with the seminal case in Florida, Johnson v. Davis, in which the Florida Supreme Court 

announced its decision to protect Buyers from non-disclosure by Sellers, even in situations in 

which Seller is selling “As Is”.  

 

The Seller should determine the status of its own real property and the impact and effect of the 

hurricane and, again, recognize its contractual duties and duties imposed by Florida law to disclose 

all known material defects that are not readily observable and would be material to the Buyer’s 

decision to purchase the property or a single family residence (which is 1-4 units in Florida).  

  

Again, this is going to be significant as to the Seller’s rights, duties and obligations entering into 

contracts for sale and purchase.   It also should be a warning to Buyers that they may want to be 

extremely cautious in purchasing homes in Southwest Florida based upon the impact and effects 

of Hurricane Ian. 

 

Sellers and Buyers are advised to seek the advice of a qualified real estate attorney before entering 

into contracts, either to purchase or to sell real property in Florida following Hurricane Ian.   There 

are quality real estate firms who can provide that advice.    

 

The Law Office of Jursinski & Murphy, PLLC has represented thousands of property owners and 

provided such advice accordingly, and stands ready to assist Sellers, Buyers, and real estate brokers 

and agents in providing such quality advice.  
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6. Closings of Homes with Hurricane Ian Property Damage with Insurance in Place: 

 

This is a complicated area of the law and requires the drafting of a contract if a Buyer is going to 

take the real property subject to an insurance claim.   We have handled numerous contracts of this 

nature after Hurricane Irma, and it is necessary to have a specific addendum to the contract 

addressing (a) the nature and scope of the damage, (b) the insurance coverage, (c) the deductible 

on the policy, (d) the time period for correction, (e) the assignment or retention of the insurance 

proceeds, (f) whether the insurance policy will be assigned to the Buyer, and (g) who pays the 

deductible in such circumstances.   

  

Again, this is a complicated legal addendum that needs to be prepared by a qualified real estate 

attorney and not a document prepared by a lay person, and certainly something that real estate 

agents and brokers should be cautious about drafting since it requires legal rights, duties, and 

obligations to be addressed.  

 

 

As such, the above information is provided as a courtesy and not legal advice.  

 

The Law Office of Jursinski & Murphy, PLLC stands ready to assist Sellers, Buyers, real estate 

brokers and agents with questions addressing real property sales for the sale of real property after 

destruction caused by Hurricane Ian.  
 

 

- Kevin F. Jursinski, B.C.S 

- Kara Jursinski Murphy, LL.M (REAL ESTATE DEVELOPMENT)/ B.C.S. 

 

 

 

 

Disclaimer as to legal advice  

This article is not intended to provide contract advice, rather is only for general description purposes only.  Further, 

the statements contained in this article do not amend, modify or supplement any contract.  

 

 

 


