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The Board-Certified Attorney’s Explanation as to Joint Tenancies  
Tenants in Common, Joint Tenants with the Right of Survivorship and 

Tenants by the Entireties 
 

BY: KEVIN F. JURSINSKI, B.C.S. AND KARA JURSINSKI MURPHY, LL.M., B.C.S. 
FLORIDA BAR BOARD CERTIFIED REAL ESTATE ATTORNEYS 

On an almost daily basis, our firm receives calls from current and prospective clients asking how 
they should take title to the real estate that they are acquiring or how should they hold title to the 
real estate that they currently have.   

We have published a number of articles addressing real estate investing, holding title to 
investment property, issues that arise from transferring title to your children (or joining children 
onto a deed) and other related issues. Here is a link to three articles:  

Transfer of Real Property to Children as a Simple Estate Planning Tool: 
http://kevinjjursinskilaw.procurrox.com/wp-
content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf 

 
Use of Business Entities for the Acquisition of Real Estate Investments: 
Fundamental Approach in Comparison for Florida Land Trusts and LLCs: 
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-
Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf 

In this particular article, we discuss the various ways to hold title to real property (outside of an 
LLC or a Florida Land Trust), what each designated title means, and the effect each title has on 
your future rights as it relates to the real property.   

1. Tenants in Common 

Tenants in Common: Definition and Designation.  The definition of tenants in common is when 
two or more individuals take title to real estate with each tenant in common owning their 
respective designated percentage of the real property in an undivided interest.  An undivided 
interest means that each tenant in common (John Smith and Mary Jones) own a portion of the 
title of the property and have full use of the property absent a specific joint tenant agreement that 
indicates otherwise. 

http://kevinjjursinskilaw.procurrox.com/wp-content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf
http://kevinjjursinskilaw.procurrox.com/wp-content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf


2 
Kevin F. Jursinski, B.C.S. & Kara Jursinski Murphy, LL.M., B.C.S. 
Florida Bar Board Certified Real Estate Law, Business Litigation and Construction Law Attorneys 
©Law Office of Jursinski & Murphy, PLLC  

 

In a tenancy in common, there is no designation as to any survivorship rights and, absent a 
specific agreement between the owners to the contrary, if a husband and wife hold title, there is a 
legal presumption that they hold title as tenants by the entireties (see further discussion below).   

If there are two tenants in common then, under Florida law, there is a presumption that they own 
the property in equal shares: 50/50.    

For example, assuming an executed deed states:  

  “ABC Development LLC, as Grantor, to John Smith and Mary Jones, as Grantees.”   

This would be a tenancy in common since no marital status is shown and no survivorship 
language is stated. Since there is nothing to indicate an ownership interest, the legal presumption 
is that each tenants owns an equal share.  Obviously, however, parties are free to designate 
different percentage ownerships and place that agreement either on the face of the deed or within 
a separate written document executed between the parties, as discussed below.  Our firm 
recommends that either the deed or a separate written document executed between the parties 
reflect the percentage ownership if the amount is not the presumed 50% split so as to avoid 
disputes in the future. 

 Florida Statute §689.15 states this particularly as follows: 

“Estates by survivorship.—The doctrine of the right of survivorship in cases of real 
estate and personal property held by joint tenants shall not prevail in this state; that is to 
say, except in cases of estates by entirety, a devise, transfer or conveyance heretofore or 
hereafter made to two or more shall create a tenancy in common, unless the instrument 
creating the estate shall expressly provide for the right of survivorship; and in cases of 
estates by entirety, the tenants, upon dissolution of marriage, shall become tenants in 
common.” 

Therefore, in our example, this is a Tenancy in Common with each party owning as tenants in 
common and owning an equal undivided interest in the real property.    

Tenancy in Common with Specific Designation of Ownership Interest.   It is important to specify 
the ownership interest (if it is not 50/50) and, certainly, the percentage ownership should be 
designated when there are more than two owners.  

There are some instances in which Tenants in Common contribute differently to the property and 
expect different ownership rights.  For example: If Mary Jones contributed 75% of the 
consideration for the conveyance of the property with John Smith and Mary Jones expected 75% 
interest in the ownership rights, then the deed should reflect that difference and read as follows: 

 “ABC Development LLC, as Grantor, to John Smith as to a 25% interest and Mary 
Jones as to a 75% interest, as Grantees”  

This would create the appropriate identification of ownership interest since this Tenancy in 
Common, between two individuals, was not intended to be of equal ownership interest.  
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This same concept should be applied when there are more than two tenants in common.  

For example: there may be four tenants in common with ownership interest to the property. If 
Tenant A owns 20%, Tenant B owns 25%, Tenant C owns 30% and Tenant D owns 30%, then 
this should be identified, with specificity, on the deed reflecting their respective percentage 
interest in the property. 

“ABC Development LLC, as Grantor, to Tenant A as to a 20% interest, Tenant B as to 
a 25% interest, Tenant C as to a 30% interest and Tenant D as to a 30% interest, as 
Grantees”  

However, this gets further complicated if there is real property in which one tenant is a single 
individual and the other tenant is a married couple.  In this case, the married couple would own 
their interest in the property in Florida as a “tenancy by the entireties” as between the husband 
and wife. The percentage ownership in such case would be allocated to the tenancy by the 
entireties. 

Therefore, it is important to create conveyance documents and, perhaps, a Joint Tenant 
Agreement, with clear language as to the ownership rights of each of the parties. A properly 
drafted Joint Tenant Agreement can avoid any disputes and potential lawsuits that may pertain to 
the ownership rights.  This is addressed further below.  

The Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) can draft the appropriate, 
clear, and concise conveyance documents to create the joint tenancy that you want to achieve.   

2. Joint Tenants with Rights of Survivorship  

A different type of joint tenancy is “joint tenants with the rights of survivorship”. As indicated in 
Florida Statute §689.15, when adding the words “right of survivorship” to a joint tenancy, this 
results in the title of the real property going to the surviving tenant upon the death of the other 
joint tenant (or distributed equally to the remaining survivors if there are more than two joint 
tenants.) This form of ownership is called a Joint Tenancy with the Right of Survivorship 
(“JTWROS”), which is the acronym.  In order to take advantage of the “right of survivorship” 
status, Florida law requires that language to be included in the deed.  Otherwise, the presumption 
is tenants in common.   

Using our above example and adding language as it relates to rights of survivorship, the deed 
would be as follows:  

“ABC Development LLC, as Grantor, to John Smith as to a 50% interest and Mary 
Jones, as to a 50% interest, as Grantees holding title as Joint Tenants with the Rights 
of Survivorship…” 

Upon the death of John Smith, all right, title, and interest that John Smith has to the real property 
would automatically transfer to Mary Jones and vice versa.  In order to ensure that Mary Jones 
can convey marketable and insurable title to the property, some additional documentation may be 
needed.  

http://www.jmlawfl.com/
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The Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) can assist in preparing 
those documents to assist in conveying marketable and insurable title to the property.  

Here's another example in which there are multiple Joint Tenants with Right of Survivorship:  

“ABC Development LLC, as Grantor, to John Smith as to a 20% interest, Jane Doe as 
to a 20% interest, and Mary Jones, as to a 60% interest, as Grantees, holding title as 
Joint Tenants with the Rights of Survivorship” 

Using this example, upon the death of John Smith, all right title and interest that John Smith has 
automatically transfers to the survivors, Jane Doe and Mary Jones proportionately. This results in 
Jane Doe getting ½ of John Smith interest (10%) on top of her own 20% and Mary Jones getting 
½ of John Smith’s interest (10%) in addition to her own 60%. Ownership would then be as 
follows:  

“Jane Doe owning a 30% interest and Mary Jones, as to a 70% interest, as Grantees, 
holding title as Joint Tenants with the Rights of Survivorship.” 

Because of the change of title, some additional documentation would need to be created to 
enable Jane and Mary to convey marketable and insurable title.  The Law Office of Jursinski & 
Murphy, PLLC can assist (www.JMlawFL.com) in this process. 

The distinction between the JTWROS in these examples and the aforementioned Tenants in 
Common is that in a JTWROS, if one of the tenants in common dies, the remaining tenant(s) in a 
JTWROS take, as survivor, the interest of the deceased joint tenant.   However, in a Tenant in 
Common ownership, upon the death of one of the joint tenants, the survivor(s) of the Tenancy in 
Common keep their same shares of the property and the deceased’s portion does not transfer to 
the other joint tenant and, instead, is transferred to the estate of the deceased joint tenant. 

3. Tenants by the Entirety 

The third type of tenancy is “Tenants by the Entirety”. Under Florida law, married couples are 
allowed to co-own residential real estate and personal property  as “Tenants by the Entirety.”  This 
is sometimes referred to as “TBE.”  
 
A married couple can hold title as TBE to real property as well as personal property.  Holding title 
as Tenants by the Entirety or title by the Entireties is succinctly defined as follows: 
 

“In Florida a tenancy by the entirety (also called tenancy by the entireties or estate by 
entirety) is a special form of joint ownership that is available only to a married couple. 
A tenancy by the entirety treats the husband and spouse as a unit. Instead of each 
spouse holding a partial interest, each spouse is considered to own the entire property.” 

 
This is a created legal fiction in Florida. In a TBE, whether it is for real property or personal 
property, title is held by spouses each as to the undivided 100% interest in the property.  In essence, 
the law treats the spouses as “one”, thus, neither party owns a percentage outside of the collective 
unit. 
 

http://www.jmlawfl.com/
http://www.jmlawfl.com/
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When either spouse passes away, the surviving spouse automatically becomes full owner of the 
entire interest in the real estate.  There is no need to probate the deceased’s real estate interest 
because his or her interest in the property transfers to the surviving spouse by way of the right of 
survivorship.  
 
Upon the death of a spouse, there is documentation that needs to be created and recorded in the 
Public Records which includes the death certificate, a continuous marriage affidavit as well as a 
determination of estate tax form. The Law Office of Jursinski & Murphy, PLLC 
(www.JMlawFL.com) can assist in ensuring that the property documents are created and that title 
is marketable and insurable.  
 

4. Tenancy as it Related to Unmarried Couples   
 

We often receive calls from people who are unmarried but residing with their significant other 
and both are contributing to maintenance, upkeep and, perhaps, mortgage payments, taxes, 
insurance, assessments, etc., (commonly referenced as real estate “Carry Costs”) on the real 
property.  In some instances, one of the individuals living in the property may want to move out 
or may desire to sell the property and want to know what their rights are.  

Couples who are not married in Florida are not automatically considered to be joint tenants.  In 
fact, if no formal ownership and tenancy is established, the title holder on the deed is the only one 
legally on title.  
 
The title holder of the property (sole person on the title) may be considered as granting the other 
partner, as non-title holder, the right to be live at the property under some type of 
authorization/license or gift.  
 
If the title owner confronts the partner who is not on title about selling the property (and that 
partner has contributed to the purchase and/or contributed to the Carry Costs) and the title holder 
wants all of the closing proceeds from that sale or, if the title holder asks the non-title holder 
partner to leave, that can create an issue and potentially an equitable claim by the non-title holder 
partner. Another issue that may arise is that the IRS may consider the arrangement to be a gift to 
the non-paying partner. 
 
This is often the subject of litigation and will require legal representation. Our office has 
represented both the title holder and the non-title holder in these particular situations.  In these 
circumstances, it is important to make sure that the legal rights of the non-title holder and the title 
holder are represented and each situation documented accordingly, rather than leave it up to a Trier 
of Fact.   The Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) can assist either 
party in preparing the necessary documentation related to these difficult situations.  
 
 

5. Holding Property as Joint Tenants and the Effect of Creditors  
 
It is important to note that holding title to property as joint tenants may allow creditors to attach 
the interest of one of the joint tenants.  In some instances, the joint tenant will contact our office 
indicating that a judgment has been levied against that joint tenant’s interest.  This is why it is 

http://www.jmlawfl.com/
http://www.jmlawfl.com/


6 
Kevin F. Jursinski, B.C.S. & Kara Jursinski Murphy, LL.M., B.C.S. 
Florida Bar Board Certified Real Estate Law, Business Litigation and Construction Law Attorneys 
©Law Office of Jursinski & Murphy, PLLC  

 

important to note how title is held in properties, whether it is individually, as a family, as a 
corporation or LLC, or in a Florida Land Trust.   

We have provided the following articles on our website, for future clients and for our current 
clients to ensure that they are protected: 

Transfer of Real Property to Children as a Simple Estate Planning Tool: 
http://kevinjjursinskilaw.procurrox.com/wp-
content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf 

 
Use of Business Entities for the Acquisition of Real Estate Investments: 
Fundamental Approach in Comparison for Florida Land Trusts and LLCs: 
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-
Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf 

 
If a creditor secures a judgment against one of the joint tenants, that judgment will be a lien against 
the property held by the debtor-joint tenant.  Keep in mind that in a tenancy by the entireties format, 
a judgment only against one spouse, but not both, is not an encumbrance as against the tenancy by 
the entireties’ property.  
 
The creditor can also exercise its rights under Florida law against the interest of that the debtor-
joint owner. Creditors can have the local Sheriff levy upon and sell the debtor-joint tenant in the 
real estate. This could result in the creditor becoming the joint owner in place of the debtor-joint 
tenant.  
   

6. Termination of Joint Tenancies 
 

There are several ways to terminate a joint tenancy. 
 

a. Termination by Sale to a Third Party.   In either a tenant in common or a joint tenancy with the 
right of survivorship, a joint tenant can terminate the joint tenancy by the sale of the joint 
tenants’ interest to a third party.  We discuss this option further below and have also outlined 
this in further detail in the below article: 

  
It is entirely permissible for someone who owns an interest in residential real estate in Florida 
to sell their interest to anyone of their choosing.  The Florida Supreme Court established this 
right many years ago: 

 
“…a joint tenancy may be terminated by any act which destroys one or more of its unities, 
provided the act of the joint tenant who severs his interest is such as to preclude him from 
claiming by survivorship any interest in the subject matter of the joint tenancy. See In re 
Wilks, (1891) 3 Ch. 59; 33 C.J. 908, Joint Tenancy Sec. 10. Accordingly, it is settled 
that a joint tenancy will be terminated by the alienation or conveyance by a joint tenant of 
his interest in the realty to a stranger, for by such act the unity of title is destroyed and 
the unity of possession is one. Kozacik v. Kozacik, 157 Fla. 597, 601, 26 So. 2d 659, 661 
(1946)” 

 

http://kevinjjursinskilaw.procurrox.com/wp-content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf
http://kevinjjursinskilaw.procurrox.com/wp-content/uploads/sites/2868/2012/05/Transfer-of-Real-Property-to-Children-2.pdf
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf
https://www.jmlawfl.com/wp-content/uploads/sites/2868/2016/03/Use-of-Business-Entities-and-Acquisition-of-Real-Estate-Investments-10.14.15.pdf
https://advance.lexis.com/api/document/collection/cases/id/3RRN-0T40-003D-X235-00000-00?page=601&reporter=3090&cite=157%20Fla.%20597&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3RRN-0T40-003D-X235-00000-00?page=601&reporter=3090&cite=157%20Fla.%20597&context=1000516
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Therefore, a joint tenant can terminate the joint tenancy if the joint tenant, absent any restriction 
in a joint tenancy agreement, conveys their interest in the property to a stranger.  This, then, 
renders the relationship as a tenant in common rather than joint tenancy.  Many clients elect 
this remedy when they no longer wish to honor the joint tenancy obligations and benefits.  

 
Another example of selling property to a stranger can be if one joint tenant conveyed their 
interest to a trustee of a Florida Land Trust, even if the joint tenant happens to be a beneficiary.  
The Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) can prepare the proper 
documentation necessary to legally severe joint tenancies.   

 
b. Termination Upon the Death of a Joint Tenant Under A Joint Tenant With Right of 

Survivorship (JTWROS).  A JTWROS form of ownership ends when one of the joint tenants 
dies. The deceased joint tenant’s interest transfers automatically to the surviving owner upon 
death and the proper documents and recording of those documents are created to reflect this 
situation.  

 
c. Conveyance of the Joint Tenant’s Interest to Another Joint Tenant.  Another way to simply 

eliminate the joint tenancy is if one co-owner conveys their ownership interest to another joint 
tenant.   For example a deed to do so could read as follows: 

    
“John Smith, Grantor, owing an undivided 25% interest, conveys his 25% interest to 
Mary Jones, Grantee, and owner of  a 75% interest in the real property” 
 
In this situation, the interest of the joint tenants are transferred to one and it is reverts 
to a fee simple ownership held by Mary Jones, who will own 100% of the real property.  

 
7. Custom Joint Tenant Agreements 

Often times, issues can arise even with a properly prepared deed.  Some individuals want to have 
specific protections available for their other joint tenant.   
 

As an example, an unmarried couple who have been together a long time understand that they 
have equity in their respective property and do not want to transfer their share to the other 
partner, based upon the fact that they may have children from a different marriage or, perhaps, 
would like to use their individual equity to protect their heirs.  Nonetheless, they do not want to 
have the remaining unmarried partner subject to their individual share.  The Law Office of 
Jursinski & Murphy, PLLC (www.JMlawFL.com) can create a customized Joint Tenant 
Agreement designed with certain protections in mind for the joint tenancy. 
 

Here's another example: the long-time unmarried couple want to hold the house as a Tenant in 
Common but understand that if either one of them dies, the survivor may be subject to having the 
property sold.  Knowing that, they may wish to have a Joint Tenancy Agreement drafted 
outlining a certain format and procedure for the surviving partner to acquire the interest of the 
deceased partner, which: 

a. Prevents the surviving partner from being dispossessed from the home they have 
resided in; and 

http://www.jmlawfl.com/
http://www.jmlawfl.com/
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b. Still protects the heirs of the deceased partner. 

This Joint Tenancy Agreement would also preclude the ability of the heirs to partition the 
property, pursuant to Florida Chapter 64, if the remaining partner elects to acquire the interest of 
the joint tenancy partner by exercising rights provided for under the Joint Tenancy Agreement. 

The Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) can put together a tailored 
Joint Tenancy Agreement and further assist you in this matter.  

Summary: 

Hopefully, this information can assist you or someone you know who may be considering 
purchasing property and owning title to that property in Florida, or for those who are currently 
holding title and want to further inquire as to their legal rights to that property or, perhaps, wish 
to severe title to a particular property. 

The attorneys at Law Office of Jursinski & Murphy, PLLC (www.JMlawFL.com) are available 
to counsel clients on issues involving holding title to property and prepare the necessary 
documents that cater to each client’s individual situation. 

- Kevin F. Jursinski, B.C.S 
- Kara Jursinski Murphy, LL.M., B.C.S. 
 

 
 

Disclaimer as to legal advice  

Please consider the above article as a general discussion of issues surrounding holding title to real property.  
This article is written for informational purposes only and should not be relied on as legal advice.  For specific 
advice surrounding your property, seek the proper legal counsel.   

http://www.jmlawfl.com/
http://www.jmlawfl.com/

